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3Mr/ORDER

PER M. BALAGANESH (A.M):

This appeal in ITA No.1450/Mum/2014 for A.Y.2011-12 preferred
by the order against the final assessment order passed by the Assessing
Officer dated 30/06/2021 u/s.147 r.w.s. 144C(13) of the Income Tax Act,
hereinafter referred to as Act, pursuant to the directions of the Id. Dispute
Resolution Panel (DRP in short) u/s.144C(5) of the Act dated 22/03/2021
for the A.Y.2011-12.

2. We find that assessee has challenged the validity of reassessment

proceedings vide ground Nos. 1.1 to 1.3 before us.
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3. We have heard the rival submissions and perused the materials
available on record. We find that assessee is engaged into the business of
manufacturing, marketing and supply of pharmaceutical products. It
exports pharmaceutical products through its export oriented unit. We find
that assessee electronically filed its return of income for A.Y.2011-12 on
30/11/2011 declaring total income of Rs.Nil. and assessment was
completed u/s.143(3) r.w.s.144C(13) on 30/01/2016 determining total
income at Rs.58,99,67,000/-. Subsequently, the case of the assessee was
sought to be reopened u/s.147 of the Act and notice u/s.148 was issued
and served on the assessee on 31/03/2018. The reasons recorded for

reopening the assessment are as under:-

Reasons for re-opening : On gcmg through the case records, it is found that the TPO made an
adjustaient of Rs.17,69,36,772 in the TP Order. Out of such adjustment proposed by the TPO,
Rs.17,36,13,067 pertained to adjustment on interest on share application money. It was seen
that tha assessee had advanced share application money to Starsmore Ltd. and Strides Arcolab
International Ltd. and had charged interest of Rs.31,29,70,000 on such advances made.
However, the Department recomputed the interest reoexvabh a'.thc tate of 8 percent per annum.,
It was noticed that the assessee represented vide letter dated Jangary 18, 2015 that “As per
FEMA Notification, an Indian is required to receive share certificates or any other document as
an evidence of investment in the foreign entity to the satisfaction of RBI within six months or
such farther period as RBI may permit, from the date of effecting remittance or the date on
which the amount to be capitalized became due to the Indian Party or the date on which the
amount due was allowed to be capitalized”. The assessee demanded that interest computation
may not be carricd for the period of six months ﬁ-omﬂnmarenzinmnmofthe share
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The ecomputation was reworked and it was seen that an amount of short adjustment of
Rs.8,45,88,326 was required to be levied as given in the Annexure.”

3. On the basis of above findings of the Audxt/'PPOand due diligence thereof from the records, it
is seen that by mistake the asSsessee company was allowed short TP adjustment of Rs.
8,45,88,3260n interest .

This office has also examined the evidence and fact of the case indeﬁndently and it is found
that, there is failure on the part of the assessee to disclose fully and ity all the material facts
necessary for its assessment.
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3.1. From the aforesaid reasons, it could be seen that the issue for which
assessment was reopened is for imputing interest on share application
money for the first six months. For the last six months, the same interest
imputation was made. Now, the short point that arises for our
consideration is, is there any failure on the part of the assessee to
disclose primary and material facts relevant for the purpose of
assessment in the original proceedings. The entire facts relevant to the
issue in dispute was already placed on record by the assessee. This fact is
even more evident from the reasons recorded by the Id. AO as
reproduced supra, which starts with the expression “on going through the
case records it is found........ ". Hence, this conclusively goes to prove the
following:-

a. There is absolutely no tangible material available with the Id. AO which
would enable him to form a belief that income of the assessee had
escaped assessment warranting reopening.

b. There is no failure on the part of the assessee in the original
assessment proceedings to disclose primary and material facts that are
relevant for the purpose of assessment.

c. The Id. AO is only trying to change his opinion on the very same set of

facts which are already available before him.

3.2. In fact, in the reasons recorded, nowhere the Id. AO had brought on
record or even whispered as to how there was a failure on the part of the
assessee in not furnishing the relevant details in the original assessment
proceedings. Moreover, from the perusal of the order of the Id. TPO in the
first round of proceedings u/s.92CA(3) of the Act dated 16/01/2015
enclosed in page 435 of the paper book, we find that assessee had made
detailed submission vide letter dated 13/01/2015 regarding the issue in

dispute before us on the aspect of imputation of interest on share
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application money. This fact is also recorded in page 437 of the paper
book, being the old TPO's order. Hence, the Id. TPO after considering the
submissions of the assessee had taken a reasoned and considered view
by concluding that interest is to be imputed for last six months alone.
Hence, when a possible view had been taken by the Id. TPO, the same
cannot be disturbed by way of reopening of the assessment proceedings.
Reliance in this regard is rightly placed on the decision of Hon'ble
Jurisdictional High Court in the case of Western Outdoor Interactive P
Ltd., vs. ITO reported in 286 ITR 620.

3.3. The law is also very well settled by the Hon'ble Supreme Court in the
case of CIT vs Kelvinator of India Ltd., reported in 320 ITR 561 wherein it
was held that reassessment cannot be made on mere change of opinion
and the Id. AO cannot be given a second innings to review the same set
of facts in the guise of reopening. In view of the above, we have no
hesitation in quashing the re-assessment proceedings as void ab initio.
Since the reassessment is quashed, the other grounds raised by the

assessee on merits need not be gone into and they are left open.

4. In the result, appeal of the assessee is allowed.

Order pronounced on 29/04/2022 by way of proper mentioning in
the notice board.

Sd/- Sd/-
(KAVITHA RAJAGOPAL) (M.BALAGANESH)
JUDICIAL MEMBER ACCOUNTANT MEMBER
Mumbai; Dated 29/ 04/2022

KARUNA, sr.ps
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